











exceeded on occasion does not necessarily preclude trout from being able to survive in the
stream. This is especially true for brown trout, which are much more temperature tolerant than
brook or rainbow trout. Surveys in Dry Fork have revealed that it primarily supports a brown
trout fishery.

In order to determine whether a stream or portion of a stream can be classified as trout waters, it
must be determined whether trout can survive in the stream year-round. Trout may be able to
survive year round even if the water quality is less than ideal. Previous surveys clearly suggest
that trout can survive year round in Dry Fork. If current stream temperatures routinely violate
the trout stream criteria found in 47CSR2, then the stream should be targeted for restoration
instead of being downgraded to warmwater.

XXIIT. COMMENTER: American Electric Power

COMMENT A. Nutrient Criterion

The commenter feels the proposed total phosphorus criterion for warm water lakes is
unnecessarily stringent based on a review of measured phosphorus levels in WV waters available
on the USEPA’s nutrient database. The commenter states that this data shows there is a high
probability that the proposed phosphorus criteria of 50 ug/L could be exceeded in ambient
waters where no point or obvious non-point source influence exists. Based on this, the
commenter recommends the addition of “To the extent that it can be demonstrated by site-
specific information, exceedances of the following criteria by natural causes is permitted.” to the
proposed nutrient criteria language

RESPONSE A. The proposed total phosphorus criterion for warm water lakes is based on an
average of four or more samples collected during the period May 1 — October 31. This sample
collection criteria is not the same criteria used in 1996 for the US EPA National Nutrient
Database. Therefore the WVDEP feels it is inappropriate to compare the total phosphorus values
reported by the database to the proposed criterion. Also upon review of the database, it was
found only seven lakes showed an average total phosphorus level that was elevated. Of the seven,
six lakes have been determined to be impaired for trophic state index and/or sedimentation and
have approved TMDLs. The seventh lake, O’Brien Lake, had an incorrect data entry of 850 ug/L
total phosphorus on September 10, 1996. The correct value should be 85 pg/L total phosphorus
which would change the phosphorus average to 51.6 pg/l.. According to our records, O’Brien
Lake was not determined to be impaired due to insufficient data. Based on the data referenced
above the proposed nutrient criteria seems to support the impaired status of the lakes.

COMMENT B. Revised Aluminum Criteria

The commenter supports the WVDEP'’s proposed change to replace the warmwater chronic
aluminum aquatic life criterion (87 ug/L total aluminum) to 750 ug/L (total aluminum).

RESPONSE B. Sce response to Comment XI. A. Also please note that the aluminum aquatic

life criteria in the water quality standards rule are dissolved aluminum not total aluminum, as
noted by the commenter.
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COMMENT C. Aqguatic Life Copper Criterion

The commenter feels maintaining the hardness-based criterion calculation equation for copper is
not scientifically defensible as the USEPA has issued new recommended aquatic life criteria for
copper using the Biotic Ligand Model (BLM) approach. The commenter believes the BLM
approach for deriving protective aquatic life criteria for copper has a superior scientific basis
compared to the existing hardness-based criterion equations. The commenter urges WVDEP to
adopt the BLM-based copper criteria for application in site-specific settings and insert a
footnote noting site-specific criteria for copper may be developed using this approach.

RESPONSE C. The requirements for site-specific revisions to the water quality standards are
outlined in the Procedural Rules Governing Site-Specific Revisions To Water Quality Standards,
(46CSR6), which outlines the circumstances allowing site-specific critera. Section §46-6-7
indicate, that upon prior approval of the agency “any other method for developing a site-specific
numeric criterion” may be used to establish alternate criteria. The BLM approach would
certainly be considered appropriate in establishing a site-specific criterion for copper based on
EPA’s recommendations.

COMMENT D. Methylmercury Water Quality Criteria

The commenter points out the fact that there is not an EPA approved method in 40 CFR 136 for
the analysis of methylmercury concentration in water, which is the criterion for the protection of
aquatic life from acute exposure, in Appendix E of the rule. The commenter believes placing a
total mercury-based WQBEL in a permit that is meant to protect against an exceedance of a
methylmercury water quality criterion, assuming that the concentrations of both forms are the
same, is not appropriate and unduly penalizes permittees. The commenter recommends the
addition of a footnote to correct for the lack of a translator mechanism for total mercury and
methylmercury.

RESPONSE D. The DEP acknowledges the comment, however the proposed rule filed on May
30, 2007 did not address changes to the mercury criteria. Therefore it would be inappropriate for
the agency to make any changes to the rule related to this issue at this point in time. In light of
the commenter’s interest, this subject may be considered at some point in the future and
subjected to public comment.

XXIV. COMMENTER: Independent Oil & Gas Association of West Virginia (IOGA)

COMMENT A. Aluminum Criteria Changes

The 10GA strongly supports the DEP’s proposal to finalize aluminum criteria which has been
adopted by emergency rule, based on EPA’s statement that “the criteria are protective of the
aquatic life regardless of whether they apply temporarily or permanently.”

RESPONSE A. See Response to Comment XI. A above.

COMMENT B. Additions to the Trout Waters List
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The IOGA believes that the DEP should consider an alternate approach to adding such a large
number of streams to the “trout waters” list at one time. It is undeniable that adding over 300
streams at one time is an unwieldy process that has the potential to deny each stream the close
scrutiny and examination that it deserves. IOGA is concerned that if a stream is erroneously
included on the “trout waters” list based upon insufficient data, it will be very difficult to correct
the mistake at a later date. By taking into consideration fewer streams at one time, the DEP will
be able to better justify its decision on whether to add or remove a stream from the list and avoid
errors. I0GA suggests a phased approach, which would add streams at reasonable pace. By
doing so it would allow the DEP and DNR the opportunity to correct deficiencies in the
underlying data that have been addressed by commenters in the Tier 2.5 Antidegradation
Implementation rule-making process. ~ IOGA also believes that holding hearings on the
proposed additions of streams in the counties where these streams are located is essential to
allowing full public participation in this process.

RESPONSE B. The DEP disagrees with the comment that an alternate approach should be used
in adding trout waters to the B2 list. The addition of streams to the B2 list is based on the
stream’s meeting the definition of “trout waters” in 47CSR2. The data supporting the
determination that a stream meets this definition has been reviewed by the DNR and the DEP.
Both agencies contend that the streams listed as “trout waters” are capable of sustaining a year-
round population of trout as defined in the proposed rule. To employ an alternate approach
would cause the delayed inclusion and protection of these streams. The list of trout waters in
Appendix A of 47CSR2 has not been updated for over 20 years and is greatly underrepresentative
of the number of actual trout streams in West Virginia. The DNR has been doing stream surveys
and evaluating trout streams during this 20-year period. The triennial review process outlined in
the federal Clean Water Act was established to ensure that such review of available data and
updating of the rule occurs. Also, the DEP is in fact taking the position that many more streams
(than ones listed in the current rule) are trout waters, and it is better from a public policy
standpoint to have an accurate listing in the rule for all to see. The suggestion that there are
“deficiencies in the underlying data that have been addressed by commenters in the Tier 2.5
Antidegradation Implementation” is misleading and has been addressed in the response to
comments for that rule. The process for inclusion in the Tier 2.5 list is different than the process
for the “trout waters” list. The DEP believes the public participation it has conducted has been
more than adequate to solicit input on this important issue. See Response to Comments XXV. L.

COMMENT C. Listing a stream is not necessary to protect the “trout waters” use.

The DEP has stated that it is not necessary that a stream be listed in Appendix A in order to
receive the protections afforded by the rule for trout waters. I0GA concurs with this
interpretation and urges the agency to defer the addition of any stream to the list at this time.
Instead, the DEP should make these determinations on a case-by case basis at a time when some
activity relative to the stream is under consideration. This approach would avoid the significant
controversies that have accompanied the agency’s attempts to list streams on a grand scale.

RESPONSE C. See Response to Comment XI. B above,
XXV. COMMENTER: West Virginia Chamber of Commerce

COMMENT A. Aluminum Criteria
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The commenter supports the DEP’s renewed proposal to finalize the aluminum criteria, and
appreciates the DEP’s filing of an emergency rule to retain the current interim aluminum
criteria until, as proposed in this rule, it is adopted as the permanent criteria. This change is
based on EPA’s statement that “the criteria are protective of the aquatic life regardless of
whether they apply temporarily or permanently.”

RESPONSE A. See Response to Comment XI. A above.
Comments B through I below are based on comments submitted last year, dated July 17,
2006, by the Chamber and incorporated by reference in the Chamber’s comments dated

July 17, 2007.

COMMENT B. Addition of 335 streams to Appendix A

Appendix A of the proposed 47 CSR 2 contains the list of known “trout waters” within West
Virginia. “Trout waters” are defined as “‘waters which sustain year-round trout populations.
Excluded are those waters which receive annual stockings of trout but which do not support
year-round trout populations.” A year-round population of trout can be established when there
is natural reproduction of trout observed in the stream or when multiple age classes of a trout
species are observed in a stream at one time. The DEP's “Briefing Document” states that
“natural reproduction is verified when multiple year classes, including young-of-the-year, are
collected during population surveys.” The data that DEP has offered in support of the inclusion
of many streams does not establish that they support year-round populations based on the
definition of year-round population.

RESPONSE B. The commenter has not fully represented the definition of a “year-round trout
population” in the comment. In addition to the two reasons the commenter identifies, the
Briefing Document also states, “In some cases, a stream is considered capable of sustaining a
year-round trout population if only one year-class is collected during sampling, prior to that
year’s scheduled fingerling stocking. A stream may also be considered capable of sustaining a
year-round trout population if one year-class is collected during the critical low water, high
temperature months of July, August, or September.” Based on the complete definition in the
Briefing Document, the DNR data shows the presence of trout during the low water, high
temperature months of the year. This summer period is considered the high stress period for
trout. The water temperature is at its highest and typically the Dissolved Oxygen would be at its
Jowest, due to the temperature. If trout are surviving during this period of the year it is generally
accepted that they will survive year-round.

COMMENT C. The stream surveys relied upon by DEP do not provide sufficient information
to support the inclusion of many streams.

Both Conley Run(MT-77) and Poplar Creek(KE-76-0) provide a typical example of the type of
information included in the stream survey data sheets that DEP is using to justify their addition
to the “trout water” list. Conley Run survey was done July 28, 1987 and showed the presence of
three brook trout that were seven to nine inches in size. The Poplar Creek survey was done July
24, 1985 and showed the presence of four brook trout. No mention was made in either survey of
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natural reproduction or young of-the-year. In the absence of this information, the DEP has no
basis for adding these streams to the list according to its own Briefing Document.

RESPONSE C. Based on the response to Comment XV. B above, when the complete definition
of “year-round population” is used it is clear that both Conley Run and Poplar Creek show the
presence of trout surviving during the critical low water, high temperature months. The DNR
surveys clearly support the conclusion that these streams contain a year-round population and the
listing of these streams as “trout water” is appropriate. The surveys do not need to show natural
reproduction or young of the year to prove survival of a year-round population of trout.

COMMENT D. In many instances the DNR data were not adequate to characterize the streams
as trout waters.

A question raised by the DEP’s reliance on the DNR's stream surveys is whether these surveys
accurately reflect either the past or current condition of the stream. This is partly because many
Streams were not surveyed on a regular basis. Many of the surveys reflect a snapshot in time
and a more comprehensive assessment would be more accurate. In fact, the West Virginia
stream Classification Form for Poplar Creek notes that the presence of brook trout in the stream
was “probably a result of stocking by locals.” If these streams are being stocked, it calls into
question the DEP’s inclusion of a stream on the presence of fingerlings only. This type of
information does not justify a conclusion that Poplar Creek, or any other stream, supports a
trout population on a year round basis.

RESPONSE D. The DEP disagrees with this comment. Regardless of the party that is stocking
the stream, if the trout are surviving year-round as described in Response to Comments XV.B
and C, they will survive the remainder of the year. Although some streams have only been
surveyed one time, the survey typically characterizes the stream accurately. The stream
biologists coordinating a survey, go to great lengths to survey a stream section or sections that are
representative of the entire stream length in question. The accuracy of this data to DNR is very
important so as not to waste resources managing a stream for a population that is not accurately
represented. The survey results are also coupled with the expert opinion of the lead biologist on
the survey and his knowledge of the area to make a determination as to whether a stream
supports trout reproduction or a year-round population.

COMMENT E. The “existing use” concept.

The DEP takes the position that even though a stream does not currently meet the definition of
“trout waters,” it may still be considered as such if it did at any time on or after November 28,
1975 because of the “existing use” concept. This interpretation is backward. If the DEP cannot
first show that the stream meets the “trout water” definition at the current time, it should not
look back to information that shows the stream met the definition at some point after 1975.

RESPONSE E. DEP disagrees with the commenter’s position. Water quality standards are
required to protect existing and designated uses, and “existing uses” are defined as those attained
on or after November 28, 1975. It is therefore most appropriate for the DEP and DNR to
evaluate the data and documentation against this standard, not only considering whether a stream
currently meets the definition of “trout waters,” but also whether it has met the definition on or
after the date in 1975. Contrary to the commenter’s suggestion, the DEP is not using the
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principle of “existing use” to obviate the need for adequate documentation. It simply means that
any stream not currently meeting the definition but for which documentation shows that the
definition was met on or after 1975, must be treated as a “trout water” and included on the list.

COMMENT F. Additions to “trout water"’ list based on limited data.

The DEP’s justification of its decision to add streams to the “trout water” list based upon
limited data is contrary to DEP’s approach in other water quality programs. In particular, the
agency’s guidance for the antidegradation program requires a minimum of twelve samples be
taken over a six month period to establish a baseline water quality and in the TMDL program,
the agency suggests that twenty samples is an appropriate data set for saying that a stream is
impaired. Just as with these two examples, the DEP should not use anything less than a
comprehensive survey of fish species, made at different times of the year and multiple water
quality sampling events.

RESPONSE F. The commenter claims the level of data for this determination should be equal
to the data necessary for background water quality on permit applications. The DEP disagrees.
The additional data necessary to establish background water quality [either TMDL or Anti-deg
BWQ] is necessary to calculate specific discharge limits. While data may be sufficient to
demonstrate “trout water” status, it may be insufficient to cover all the peak and low flow
periods necessary to ensure that effluent discharges do not violate water quality standards.

COMMENT G. Determining an existing use.

The DEP is essentially applying a standard that any use, if observed on at least one occasion,
means that the use has been actually attained. Neither the State nor the USEPA has attempted to
define a standard of proof for establishing when an existing use is actually attained. This could
cause confusion and unintended consequences. The EPA has provided recent guidance on ways
to improve the effectiveness of doing use attainability analyses (UAAs), stating that UAAs are
meant to assess what is attainable, not simply to document the current water quality condition
and use (although documenting current conditions is often part of the analysis). The DEP
should establish guidelines for determining when an existing use is actually attained and should
use both an adequate number of data points and sound methodology in the way that samples are
collected. This would remove the subjectivity that seems to pervade existing use determinations
reflected in this proposal.

RESPONSE G. The commenter is suggesting that the manner in which DEP assesses this issue
will necessarily have ramifications for all other instances when the DEP decides whether an
existing use is currently being attained. This is not necessarily true. For the reasons explained
elsewhere in this document, there is sound scientific reason that supports the agency’s reliance
upon what is sometimes only one survey to determine that a particular stream meets the
definition of a “trout water.” The agency recognizes that depending upon the context, this may
not always be appropriate. For example, in determining whether the drinking water supply use
currently exists or not, it may not be sufficient to rely upon one private citizen’s statement that he
or she has on one occasion drunk water out of a stream when hiking along that stream. The point
is that it depends upon the particular existing use that is under discussion as to the nature and
quantity of data that is needed to support the conclusion that the use is being attained.
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The commenter’s citation to the recent EPA guidance on UAAs is misplaced. The emphasis in
EPA’s recent guidance is on designated uses, not existing ones. The subject under discussion in
this guidance is how to establish designated uses that are in fact attainable. A designated use
may or may not be one that is currently being attained, that is an existing use, so the commenter’s
reference to this guidance is not particularly helpful.

Again to reiterate, the approach used by the DEP to decide whether a stream meets the definition
of “trout water,” represents a sound and objective manner of determining this issue.

COMMENT H. Listing a stream is not necessary to protect the “trout waters” use.

Adding these 335 streams to the “trout waters” list at one time is unnecessary because “trout
waters” can be and are protected through other means. Section 6.3.b states that the list is a
representative list, not a comprehensive list and the DEP treats waters meeting the definition as
“trout waters” whether on the list or not.

RESPONSE H. See Response to Comments XI. B.

COMMENT 1. DEP should solicit additional input.

DEP should solicit input from the public in the communities surrounding the streams proposed
Sor inclusion on Appendix A for two reasons. First, there is a paucity of information for many of
the streams and second, the listing will have a more direct effect on persons living in the area.

RESPONSE 1. The DEP believes the public participation it has conducted has been more than
adequate to solicit input on this important issue. Beginning in September of 2005, the agency
held informational meetings for the public on the planned triennial review and specifically
mentioned that the trout stream list would be updated by using DNR documentation. A 45 day
public notice was held in 2006 and the public notice period just completed consisted of a 45-day
notice and comment period, longer than the typical 30-day period usually afforded by the DEP.

Additionally, further public comment is not necessary because the issue at hand is quite simple,
whether a stream sustains a year-round trout population. This is in contrast to the recent
antidegradation issue that consisted of complex deliberations requiring the agency to strike a
delicate balance among several factors-- all of great interest to the general public and regulated
community. In that case, the legislative rule (60CSR5) specifically required the agency to solicit
input at the local level.

COMMENT J. _Listing a stream on the trout list will have significant and lasting impact

The decision to list a stream on the trout list will have significant and lasting impact. The effect
of listing a stream is that more restrictive criteria will apply and any discharges will be severely
limited.

RESPONSE J. The DEP disagrees with the commenter that by listing a stream on the trout list,
more restrictive'criteria will apply. The commenter stated in section D of their comment letter

29




dated July 17, 2006, and included by reference in this public comment period, that “streams that
meet the definition set forth in Sec.2.20 of the rule are trout waters and can and will be protected
as such, regardless of whether the stream appears on Appendix A.” Based on the commenters
statement, listing the stream on Appendix A will have no effect as to the criteria that apply on a
qualifying stream. If a stream meets the definition, the criteria for trout apply and the comment
that more stringent criteria will apply if listed in Appendix A is incorrect.

COMMENT K. Expanding the trout list without requisite data

Expanding the trout list was attempted in 2003 by the Environmental Quality Board (EQB)
without supplying any supporting data from the DNR and was unsuccessful. The EQB also
refused to delete from its proposed list, streams that the DNR identified as not meeting the
definition of trout waters. The DEP has carried forward the EQB’s effort to vastly expand the
trout water list without sufficient data.

RESPONSE K. The DEP disagrees with the commenter. The DEP obtained large amounts of
data from the DNR in the listing process and reviewed each survey supplied. The DEP supplied
this data to the public through many FOIA requests and the DEP has proposed the removal of six
waters from the proposed list.

COMMENT L. Streams added on a case-by case basis

The commenter recommends that if the DEP believes there are additional streams that should be
added to the list of trout waters that it be done on a case-by-case basis with sufficient and
current evidence to support the addition. Also the commenter believes the DEP should hold
public hearings in the locale of the stream being added.

RESPONSE L. Sce response to Comments XI. B and XXV. L

COMMENT M. The commenter states that the current proposal regarding trout waters met
with significant objections during the 2006 rulemaking comment period and legislative session,
and ultimately was unsuccessful. The commenter believes that the DEP should provide a written
Statement explaining its basis for adding each stream and address the concerns raised by
commenters in regards to the proposed expansion of the list.

RESPONSE M. The DEP would like to point out that although there were objections to the
trout water list expansion in 2006, there was also a tremendous amount of support for the list
expansion. During both the 2006 and 2007 public hearings on the WQS rule, there was only one
comment against the expansion of the trout list. In reference to providing a written statement
explaining the DEP’s basis for adding streams to the list and addressing concerns, it has been
made clear in the briefing document as well as the response to comments that the reason for
adding a stream to the trout list is based on the stream meeting the definition of a *‘trout water” as
outlined in 47CSR2.

COMMENT N. Cool Water Lakes

30




The commenter is concerned that the list of cool water lakes listed in Appendix F of the rule is
characterized as a representative list. The commenter believes that this approach is inconsistent
with the Nutrient Criteria Committee’s (NCC) intent and eliminates the certainty of having a list.

RESPONSE N. The list of “cool water lakes” in Appendix F is cumrently the most updated
representation of the lakes in West Virginia that meet the definition of cool water lakes.
Although the DEP does not anticipate this list changing significantly in the future, it is possible
there are other lakes meeting the definition, warranting the “representative list” approach used for
all the lists in the rule.

COMMENT O. Proposed terminology of “water” vs. “‘water body”

The commenter urges the DEP to review all of the references to “water” to insure that no
unintended ambiguity results from the revisions. The commenter suggests that this issue can be
resolved by using “‘a water.” In addition the commenter suggests that the DEP should include a
definition of “water” in the rule.

RESPONSE O. The DEP agrees that in one case, section 4.1.a, the term “the water” should be
replaced with “a water” to make it consistent with the definition of “Existing uses” as defined in
section 2.6 of the proposed rule. Adding the definition of “water” to the rule is unnecessary
based on the initial paragraph, section §47-2-2. Definitions: “The following definitions in
addition to those set forth in W. Va. Code §22-11-3, shall apply to these rules unless otherwise
specified herein.” The term “water” is clearly defined in W. Va. Code §22-11-3(23) and
therefore does not need to be added to the rule.

COMMENT P. Proposed deletion of “not to exceed” language

The DEP has proposed deletion of all references to “not to exceed” in Appendix E of the rule.
The commenter would like to better understand this proposed change and is concerned whether
the implementation will differ from current practices.

RESPONSE P. The DEP explained in the Briefing Document that the term “not to exceed” in
Table 1 of Appendix E, is being removed from numerous places where it conflicts with aquatic
life footnotes 1 and 2. The phrase “Concentration not to be exceeded unless otherwise noted” is
being added to footnotes 3 and 4 to assure that the intent of the human health criteria is not
changed. This change will in no way cause the implementation practices to differ.

XXVI. COMMENTER: WEST VIRGINIA MANUFACTURERS ASSOCIATION
(WVMA)

COMMENT A. Definition of “ cool water lakes ™.

We applaud the members of the Nutrient Criteria Committee that reached consensus on
proposed nutrient criteria for lakes. However, we would urge the DEP to clarify which of the two
sets of nutrient criteria found in §8.3.b apply to state lakes. The rule should specify that the
criteria apply in the hyperlimnion, and compliance samples should be taken in the non-flowing
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lacustrine zone of the lake. These were the conditions and locations on which the nutrient
criteria were predicated, and they should be acknowledged in the rule.

RESPONSE A. The DEP acknowledges the members of the Nutrient Criteria Committee for
reaching a consensus. The cool water lake criteria apply to the lakes listed in Appendix F, which
are the lakes currently being managed by DNR as cool water fisheries. Warm water criteria
applies to all other lakes in the state with a residence time greater than 14 days. The proposed
language in the rule is based on the consensus statement published by the members of the
Nutrient Criteria Committee. Although this language did not address the details referenced in the
comment, the DEP will address these points in future guidance.

COMMENTS B. The WVMA is unaware of any technical demonstrations supporting the
assertion that the water quality of each stream can sustain a ‘‘vear-round trout population.”

RESPONSE B. While the agency could consider the water quality of a stream as one
determinant of whether a stream can sustain trout year-round, the DNR’s method is actually more
conservative, relying primarily upon a stream survey that consists of counting the fish species
that are present in the stream. The DEP may decide at some point in the future to consider water
quality along with other factors, and whether these should be used to designate trout waters for
future use protection. However, as far as existing use, the DEP must protect streams that, on or
after 1975, sustain a year-round trout population, regardless of water quality.

COMMENT C. The DEP was given the trout waters list by the DNR without any independent
analysis.

RESPONSE C. The DEP looked to the DNR for assistance as the State agency with recognized
expertise in this area. However, before asking the DNR to examine the factual issues, the DEP
worked very carefully with that agency to ensure it understood the exact definition of “trout
waters” from the current legislative rule. (The DEP had first decided to continue using the same
definition of trout waters that has existed in State law since 1980. The DNR was not unfamiliar
with the definition.) DEP is confident that in working with DNR, the most accurate assessment
of this issue will be made.
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COMMENT D. Insufficient data to list a stream as a “‘trout water.’

The DNR'’s survey sheets, apparently were not relied upon by the DEP in evaluating the
DNR’s list. These surveys provide limited data that should not serve as the basis for making
such an important decision as a use determination. Some of the streams are listed as irout
waters based on observations of trout in a stream (sometimes 20 to 30 years ago), often on just
a single occasion. Some surveys do not report young-of-the-year, or any other basis for
considering the stream a “trout water”. Such data cannot support a finding that trout were
present then, or are present now, on a year-round basis. There is a serious disconnect
between DNR's listing approach and the definitions specified in the standards.

RESPONSE D. The DEP disagrees with this statement by the commenter. See Response to
Comments XXV. B, C and D.

COMMENT E. A systematic evaluation of stream reclassification is needed.
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A systematic evaluation of stream reclassification is needed to determine whether a water
body is a legitimate trout stream. We recommend that, prior to listing a water in Appendix
A, the DEP require a demonstration that the water will “sustain year-round trout
populations” in accordance with the §2.19 definition of trout waters. Such a showing should
include, at a minimum, multiple reports of seasonal water quantity and quality, as well as
biological data that demonstrate that the instream water quality can sustain a “year-round
trout population”. This approach is consistent with the antidegradation implementation
procedures, 60 C.S.R. 5, for nominating and designating Waters of Special Concern and
Outstanding National Resource Waters, which require objective classifications based on
sound science.

RESPONSE E. The DEP disagrees with this comment and believes the stream surveys
demonstrate that the waters listed meet the definition of “trout waters”. In reference to Tier 2.5
listing requirements, listing streams for Tier 2.5 protections and designating streams as Category
B2 “Trout Waters” are different processes with different requirements and are covered in
separate rules. The “Trout Water” designation in the Water Quality Standards (WQS) rule is
based on whether the water meets the definition of a “trout water” in section 2.19 of the proposed
rule. "Trout waters are waters which sustain year-round trout populations. Excluded are those
waters which receive annual stockings of trout but which do not support year-round trout
populations.” While many streams appear on both lists, the Tier 2.5 “presumptive” list 1s
currently undergoing a separate public process which includes requirements not applicable to this
process.

COMMENTF. The DEP should develop alternative trout water classifications.

We urge DEP to recognize that not all trout waters are of the same quality, and some may not
deserve the same level of protection as others. In order to reflect this reality the DEP should
change the definition of 'trout waters and/or develop appropriate scientifically-based
implementation procedures to recognize the following three trout water classifications: (1)
waters that sustain stocked trout for a portion of the year, (2) waters that sustain stocked trout
year-round and (3) the more ecologically and socially important “native” or “naturally
reproducing” trout waters. The three classification should be given different criteria sufficient
to protected the use. Both Pennsylvania and Virginia differentiate seasonally stocked trout
waters from the higher classifications of Cold Water Fishes (Pennsylvania) and Wild Natural
Trout Streams (Virginia) and apply the appropriate numeric criteria specific to protecting that
use. For example, Pennsylvania has a use designation, TSF, which is specific to waters
suitable for maintenance of stocked trout for the period from February 15 to July 31. Water
quality criteria protective for the TSF use, in the case of temperature, are clearly different
from criteria for the protection of year-round trout fisheries under the Cold Water Fishes
(CWF) designated use. Virginia's classification system differentiates between waters
suitable for maintenance of wild trout populations (Wild Natural Trout Water) and for the
year-round hold-over of stocked trout (Stockable Trout Waters). The Virginia and
Pennsylvania approaches enjoy large scale support.

We believe that adopting the DEP’s proposed list of trout waters will result in the incorrect
designation of many streams, which could yield serious socioeconomic impacts. In light of the
above, we recommend that the DEP withdraw its current proposal to modify the Appendix A
list. We also recommend that West Virginia develop a more comprehensive process for
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determining whether the characteristics of water are adequate to support the B-2 trout waters
use and that this process be used in developing subsequent listing proposals.

RESPONSE F. The DEP recognizes that States have some flexibility in the manner in which
they protect their existing and designated uses, including various kinds of trout waters. In this
State, 47CSR2 has included a “trout water” use category with several more stringent criteria
since 1970. The particular definition of “trout waters” has remained the same since 1980,
essentially including waters that sustain a year-round population of trout. The Environmental
Quality Board, and now the DEP, consider the definition to include both naturally reproducing
and trout having the ability to “carry over” from year-to-year. The standards in 47CSR2 provide
the same degree of protection to all trout that fall within this definition. This means that in West
Virginia, there are essentially two levels of protection for trout waters, the criteria that apply to
Category B2, naturally reproducing and carry-over trout, and the criteria that apply to “put and
take” trout streams, which are the same as the criteria for Category Bl warmwater streams.

The commenter mentions both Pennsylvania’s and Virginia’s methods of delineating trout waters
as being well-supported. Pennsylvania offers the same level of protection for both “maintenance
or propagation, or both, of fish species including the family Salmonidae.” In this definition,
year-round populations are protected with the same level of protection as natural reproduction,
just as in West Virginia. Pennsylvania additionally offers seasonal protection for streams that are
stocked in the cool weather months as “put and take” fisheries. Currently West Virginia does not
offer “put and take” fisheries seasonal protection. Virginia affords “stockable trout waters”
(meaning year-round or carry over) and “natural trout waters”(naturally reproducing) separate
levels of protection. The dissolved oxygen (DO) and temperature limits for the stockable trout
waters are a daily average of 6.0 mg/l DO and a temperature limit of 69.8 °F. West Virginia’s
limits are in no case less than 6.0mg/1 DO and a summer temperature limit of 70 °F—similar to
Virginia. The limits Virginia provides natural trout streams are even more stringent and afford
more protection. Based on this review of Pennsylvania and Virginia’s rules, it appears West
Virginia’s protection may not be as high for naturally reproducing trout streams or “put and take”
trout streams.

In conclusion, Pennsylvania’s and Virginia’s approaches are generally more stringent than West
Virginia’s. However, the DEP believes it is striking an appropriate balance in protecting its trout
waters, and until it finds compelling scientific reasons to change its approach, the DEP believes
the current definition and criteria should remain as is. The DEP also points out that several other
commenters supported the State retaining its current approach to “trout waters.” Also see
response to Comments XI. C. through L

COMMENT G. Aluminum Criterion

We support the DEP’s proposed modification of the chronic criterion for aluminum from 87
ug/l to 750 ug/l for all waters except trout waters. As the EPA has acknowledged, this change
is consistent with the Clean Water Act and water quality standards program requirements in
40 C.F.R. Part 131. The DEP’s action in adopting the EPA’s conclusions and proposing to
make the criterion change permanent is scientifically supportable and reasonable.

RESPONSE G. See Response to Comment XI. A.
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COMMENT H. Use Classifications

The WVMA believes the DEP should use this triennial review of standards to clarify its policy for
determining which water uses apply in State waters.

RESPONSE H. The DEP is well aware of the issue raised by the commenter in this regard.
When the agency first assumed responsibility of the water quality standards effective July 1,
2005, it looked at the existing rule and began identifying areas that might need revision or fine-
tuning. In the fall of 2005 the DEP solicited input on what issues were important to the public.
The refinement of water uses, in particular the Category A drinking water supply use, was
important to several entities. However, there were other issues that were more pressing for rule
revision in the 2007 rulemaking cycle, and the agency informed the public in the spring of 2006
that it would not be able to consider changes to the Category A use at that time. The proposed
rule that was filed for public comment on June 2, 2006, was not acted upon during the 2007
legislative session and has been resubmitted for the 2008 session. The proposed rule filed for
public comment on June 1, 2007 did not contain any proposed revisions affecting the Category A
issue. It would be inappropriate for the agency to make any changes to the rule related to this
issue at this point in time. As the agency has informed the general public, the DEP intends to
thoroughly study this issue and if appropriate, will then propose any corresponding revisions to
the rule for consideration by the Legislature in upcoming sessions.

COMMENT 1. Elimination of Appendix D.

Because the DEP considers Category C “Water Contact Recreation” as the default use that
applies in all waters the commenter believes that Appendix D should be eliminated.

RESPONSE 1. The DEP acknowledges the comment. However, this subject is not under
consideration for change at this time. In light of the commenter's interest, it may be at some
point in the future.

COMMENT J. Overlap of mixing zones

The commenter feels the prohibition on the overlap of mixing zones is not necessary to protect
designated human health or aquatic life uses of water bodies and has the effect of truncating
mixing zones based solely on the location of an upstream or downstream discharge point.

RESPONSE J. See response to Comment XVIL A.

COMMENT K. Mixing zones granted for outlets in close proximity on a case-by-case basis

The commenter believes a blanket prohibition on the overlap of mixing zones in which the same
pollutant is not being discharged, is unnecessary to protect designated human health or aquatic
life uses of water and should be granted on a case-by-case basis.

RESPONSE K. See response to Comment XVIL A.

COMMENT L. Water Quality Design Flow
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The water quality standards regulation should be amended to require that WVDEP use the
“harmonic mean flow” as the water quality design flow for those substances (pollutants) where
the pollutant-specific EPA water quality guidance cites the “harmonic mean flow” as the
appropriate water quality design flow to use.

RESPONSE L. See response to Comment XVILB.

COMMENT M. Polynuclear aromatics hydrocarbons (PAH ’s) should be permitted using HMF

The commenter recommends establishing a group of seven B2 PAHs that have been identified by
US EPA as probable human carcinogens, with a criterion of 26.6 ng/L. The commenter feels this
is necessary due to the difficulty in analyzing to the level of 3.8 ng/L, for each individual PAH.
This approach makes sense from an environmental standpoint because if the B2 PAH compounds
would be controlled collectively to meet a WOBEL based on a concentration of 26.6 ng/L, the
other PAH compounds would be controlled to similar levels which are well below the respective
human health criteria for those compounds. The commenter also states that they should be
permitted based on harmonic mean flow.

RESPONSE M. See response to Comments XVII B and C.

COMMENT N. The DEP did not adequately consider economic impacts.

RESPONSE N. The commenter has cited two particular statutory provisions that it believes
require the DEP to consider the economic impact of the proposed revisions to the rule. The first
is the requirement that all rules include a fiscal note “and a statement of the economic impact of
the rule on the state or its residents.” (Emphasis added). Notwithstanding whatever
interpretation is given the cited language, the DEP does not have the ultimate authority to decide
what information must be included in a fiscal note for rules. Rather, the Secretary of State’s
office and the Legislative Rulemaking Review Committee are responsible for designing the fiscal
note form and specifying its contents. The Secretary of State and the legislative committee are
using the same form as is used by the Legislature for the passage of legislation. The DEP has
used the appropriate form and it does not include any requirement for assessing economic impact
upon the regulated public or citizens of the State. It only requires the agency to provide an
assessment of potential impacts upon State government.

With regard to the other statutory citation, W.Va. Code §22-11-2, the commenter has provided
only a portion of the statutory language. The first paragraph of section 2 states: *“. . .{T}he DEP
is to maintain reasonable standards of purity and quality of the water of the state consistent with:
(1) public health and public enjoyment thereof; (2) the propagation and protection of animal,
bird, fish, aquatic and plant life; and (3) the expansion of employment opportunities,
maintenance and expansion of agriculture and the provision of a permanent foundation for
healthy industrial development.”

This “Statement of Policy” applies to the entire Water Pollution Control Act and requires the
agency to generally consider all of the cited factors. To argue, however, that every particular
water program must entail an economic impact analysis would not be sound. A comprehensive
review of the water quality program shows that in certain rules and programs, economic issues
are more important than in other programs and rules. For example, the antidegradation
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implementation rule, 60CSRS5, contains several specific references to economic impacts and
requires the agency to consider these impacts when deciding which streams to include on the Tier
2.5 or Tier 3 lists. The water quality standards rule, however, does not address economic issues
except when a discharger seeks a redesignation of a use or a variance to the applicable standard.
The standard-setting process itself is a straightforward determination of the designated and
existing uses of a stream and the water quality criteria necessary to protect those uses.
Economics is not a direct consideration.

Although not required to consider such impacts, the agency does not anticipate the proposed trout
water changes to have a significant impact upon the regulated public. Although it is adding 335
streams to the trout water list in Appendix A, the agency has in fact been treating these same
streams (and others) as trout waters for many years, based upon consultation with DNR.

XXVII. COMMENTER: Janet Gagnon

COMMENT A. West Virginians, represented by their government, rightly own the rivers and
streams, and hold them in trust for themselves and the rest of the country (including tourists).

RESPONSE A. The DEP acknowledges the comment and by using scientifically defensible
criteria as well as criteria recommended by the EPA, the agency believes that the waters of the
state are being protected for the public.

XXVIII. COMMENTER: Paula Finck

COMMENT A. Keep our streams pristine

The commenter asks that the DEP do all it can to keep out streams and fishing waters in pristine
condition and not let them become polluted.

RESPONSE A. The DEP acknowledges the comment and agrees that the waters of West
Virginia need to be protected.

XXIX., COMMENTER: Robert A. Mertz

COMMENT A. The commenter states that water quality standards decisions should be based
On Science not eConomics.

RESPONSE A. The DEP acknowledges the comment and agrees that the water quality standard
outlined in 47CSR2 must be based on sound scientific rationale. The revisions which are being
proposed by the DEP have a sound scientific basis.

XXX. COMMENTER: Donald C. Gasper

COMMENT A. "Existing use” maintenance should not allow you to reduce standards

The commenter states the existing use clause in the water quality standards should not allow for
a reduction in standards for coal or other development, and that water is not owned by the
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landowner, but by the public. He asks if landowners have the right to pollute, and inquires as to
what the Clean Water Act says about the matter.

RESPONSE A. The State water quality standards (47CSR2) require that existing uses be
protected. Any permits or BMPs required by the DEP must be designed so that existing uses are
maintained and protected. The DEP is very careful in its permitting process to assure the
protection of existing uses.

It is true that the waters of the state are public property and that no landowner has a right to
pollute. However, landowners can develop their land as long as the proper permits are obtained
and the proper BMP’s are implemented. The permit process for point sources and the BMP
process for non-point sources are designed to allow for economic development without
jeopardizing stream uses.

COMMENT B. Pollution is viewed as an unlawful taking of our common_natural resource of
clean water.

The commenter states that pollution constitutes an unlawful taking of the public’s resource of
clean water, and feels that there is no taking of landowner rights by environmental regulation.

RESPONSE B. The DEP acknowledges the comment. One important concept to understand is
that development by a landowner does not necessarily mean a stream 1s going to be polluted.
Discharges and/or runoff into a stream is not considered pollution unless the water quality is
degraded to the point where the stream’s designated uses, and the criteria established to protect
those uses, are compromised. It is definitely unlawful to “pollute” a stream in the above context.
However, it is not unlawful to develop land or discharge wastewater that is properly treated.

COMMENT C. It is sugeested that reaches with only trout potential (not yet limed, etc.) are
not protected.

The commenter infers that stream reaches that have the potential to support trout but are
otherwise polluted (e.g., acid streams) are not protected.

RESPONSE C. The DEP's current approach to including streams on the "trout water” list is to
include those streams that now or since November 28, 1975 have sustained trout year-round. In
order to protect streams that have the potential to sustain trout year-round in the future but have
not sustained trout since November 28, 1975, the State would need to broaden its current
approach to listing streams.

COMMENT D. The definition of “‘trout water’’ remain unchanged.

The commenter states that the current definition of trout waters should be maintained in the
State water quality standards to protect both reproducing and non-reproducing populations of
trout.

RESPONSE D. See response to Comment XVIL A.




COMMENT E. The date Nov. 28, 1975 has nothing to do with the professional judgment
whether trout are present vear-round in a reach or not, or the potential of that reach. Much
fishery data prior to 1975 is valid and useful in expert evaluations.

The commenter states that the date Nov. 28, 1975 ( which is part of the “existing use” definition
in 47CSR2), has nothing to do with the determination whether trout are present year round in a
reach, or the potential of that reach. The commenter also feels that fishery data collected prior
to 1975 is valid and useful in expert evaluations.

RESPONSE E. The November 28, 1975 date mentioned in the “existing use” definition 1n
47CSR2 is the date that federal regulations were first promulgated in 40 CFR Part 130,
specifically 130.17, to address water quality standards as required under section 303 of the
federal Clean Water Act. Section 130.17 (c) stated "(3) At a minimum, the State shall maintain
those water uses which are currently designated in water quality standards, effective as of the date
of these regulations. . ."

In 1983, the next time the federal regulations were amended, section 130.17 was replaced by 40
CFR 131.3 and 131.12. The definition of "existing uses" was included in 131.3 (e). It is exactly
like the definition the DEP currently uses in 47CSR2, except that “water body” was changed to
“water”. To sum it up, the State is bound by federal law to include the November 28, 1975 date
in its definition of “existing uses”.

While the DEP agrees with the commenter that pre-1975 data is useful in evaluating a stream’s
historical potential, such data cannot be used by its self to determine a stream’s existing uses.

COMMENT F. Potential trout streams should be added to the protective list

The commenter states that limestone sand can neutralize and restore acid trout streams and that
such potential streams should be added to the protective list. In addition, the commenter feels
that trout streams restored through other means of water quality improvement should result in
adding those streams to the protective list.

RESPONSE F. See response to Comment XXX. C.

COMMENT G. Sections 4.1a and 6.16 of 47CSR2 require that existing uses be protected.
Where did the idea that decradation could occur come from? Compromises have_already been
made. Are they legal?

The commenter implies that 47CSR2 allows degradation of stream water quality. In addition,
the commenter states that compromises have already been made, and questions whether or not
they are legal.

RESPONSE G. The DEP agrees that it is a fact that existing uses must always be protected.
However, this does not preclude economic development in a watershed or discharges into
streams. Of course such development and/or discharges must comply with applicable BMPs and
permit limitations. The BMPs and permit limitations are designed to protect both designated and
existing uses. The use of a small amount of a stream’s assimilative capacity may be permitted as
long as the Water Quality Standards are met.
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XXXI. COMMENTER: Brooks Run Mining Company

COMMENT A. Jacobs Fork Data is over 20 vears old. In addition, the data are incomplete
and the quality of the data does not meet today s standards.

The commenter states that in addition to the survey data for Jacobs Fork being over 20 years
old, it is incomplete and does not meet today’s standards. BRMC requests that the Agency
provide some quality assurance standards in the data, which will be used for development of the
trout stream list.

RESPONSE A. In determining whether a stream meets the definition of trout waters as outlined
in 47CSR2, it must have been demonstrated that the stream was capable of supporting trout year-
round since November 28, 1975. Surveys conducted by professional fisheries biologists for the
DNR from 1983-1985 revealed the presence of a naturally reproducing population of rainbow
trout, as well as a healthy population of brown trout, 38 trout were found in total. Thus, these
surveys reveal that Jacobs Fork meets the definition of trout waters in 47CSR2. The fact that the
data is 20 years old does not affect this determination.

The commenter indicates that the data is incomplete and does not meet today’s standards.
Although this may be the opinion of the commenter, the DNR has been conducting fish surveys
since the early 1960’s, and these surveys have been conducted by professional biologists using
established protocols. While it is likely that protocols have changed over the years, the surveys
conducted in the 1980°s followed established quality assurance procedures acceptable to the
DNR at that time. We disagree with the commenter that the data is incomplete and does not
meet today’s standards.

COMMENT B. WV DNR Jacobs Fork data from 1983-1985 indicates a warm-water fishery.
FOIA surveys and field notes indicate no reproducing or breeding population.

The commenter states that survey data it obtained in a FOIA request indicated a warmwater fish
community, that no brook trout were found, and the rainbow trout were stocked fish because of
their large size.

RESPONSE B. The DEP disagrees that the stream is merely a warmwater fishery. It also
disagrees that a reproducing population of trout is needed to be listed as a trout water. The fact
that brook trout were not found is irrelevant to this issue. As stated in the briefing document “a
stream may also be considered capable of sustaining a year-round trout population if one year-
class is collected during the critical low water, high temperature months of July, August, or
September.” In the four stream surveys for Jacobs Fork done between 7/26/83 and 08/13/85,
rainbow trout between 5 and 15 inches were noted and brown trout between 8 and 12 inches were
noted. All surveys were done during the critical low water, high temperature months of July,
August, or September, which indicates that the stream clearly supports year-round trout. During a
survey conducted in August of 1985, the DNR noted that the stream contained a naturally
reproducing population of rainbow trout. However, even given this fact, it is important to again
note that reproduction is not necessary for a stream to meet the definition of trout waters. The
survey information described above clearly establishes the fact a trout population was present at
the time of the surveys.
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COMMENT C. Poor water quality and habitat.

The commenter states that the WVSCI score for Jacobs Fork indicates that the water quality is
poor which makes it inappropriate to protect as a “‘trout water”. The commenter also states that
Potesta and Associates, whom it hired to perform a water quality study, found that habitat and
stream conditions did not indicate suitable habitat for a trout population.

RESPONSE C. The DEP disagrees with this comment and believes that because Jacobs Fork
meets the definition of a year-round trout population, it should be afforded the same protection as
any trout water regardless of the level of pollution. As stated in the Briefing Document “The list
therefore includes waters where sustained year-round trout populations, or trout reproduction, has
been documented since November 28, 1975, regardless of their current condition.” Because a
stream has been polluted at some point in time is not a valid reason not to protect the water. In
fact, the water quality standards require the protection of existing and designated uses, as stated
above, “regardless of their current condition.” Since the commenter did not provide any
information regarding the WVSCI score in the comments or the attachments, we are not certain
of the documentation behind the claim. However, even if the WVSCI score did indicate poor
water quality, it does not factor into the determination as to whether a stream can support trout
year round.

COMMENT D. Potesta trout surveys indicate the presence of no trout the entire length of
Jacobs Fork.

The commenter states that Potesta and Associates found no trout in a November 2005 survey of
Jacobs Fork, when evidence of spawning activity should have been apparent.

RESPONSE D. The DEP wishes to point out as mentioned above, evidence of spawning activity
is not required when making a determination whether a stream can support trout year round.
Many trout streams in West Virginia are maintained or supplemented by fingerling stockings. If
trout were not found in the stream in 2005, it could very well mean that the habitat has been
degraded to the point that the trout populations have been adversely affected. However, just
because habitat and/or water quality may have been degraded in more recent years, that is not
justification to downgrade the stream to warmwater. See response to Comment XXXI. C.

COMMENT E. Potesta temperature studies of Jacobs Fork indicate average summer peak
temperatures in excess of trout survival threshold, thereby eliminating the possibility of
sustained or reproducing trout population.

The commenter states that temperature studies conducted by Potesta and Associates from July 18
to October 31, 2006 revealed that the daily mean and hourly maximum temperatures established
in 47CSR2 for trout streams was exceeded a large percentage of the time.

RESPONSE E. The surveys conducted by the DNR from 1983-1985 revealed daily summer
temperatures in the low to mid 60’s Fahrenheit. The fact that temperatures collected by Potesta
and Associates in 2005 were significantly higher than the temperatures from the 1980’s is
indicative of anthropogenic disturbance. Many factors can contribute to stream temperature
impairment, including elimination of canopy, sedimentation, warmwater discharges, and
increased runoff from disturbed land. Stream water quality criteria, including temperature, are in
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place to protect the designated uses. The fact that some of these criteria are being violated
indicates that the water quality is being degraded by any of a number of unknown factors. Rather
than downgrade these impaired streams, the DEP, through its TMDL Program, is mandated to
restore the water quality to a level that will support its designated uses. For Jacobs Fork, that
would mean restoring the stream so that it can support a cold water fishery.

COMMENT F. Brooks Run Mining Company investments and future development of over $50
million in McDowell County is in jeopardy.

The commenter states that the Brooks Run Mining Company investments and future development
of over $50 million in McDowell County is in jeopardy.

RESPONSE F. The DEP understands the importance of economic development to the local
economy. However, the DEP also has a mandate to implement the state’s water quality criteria
and protect designated uses. The DEP acknowledges the concemn of the commenter in reference
to Water Quality Standards and wishes to point out that economic impact is not a valid reason for
not listing a stream if it is determined that the stream meets the definition of the use category. If
the planned development occurs, of the approximately 80 individual water quality standards in
Appendix E, only ten of them have different criteria for “trout waters” vs. “warm water
dissolved aluminum, ammonia, dissolved hexavalent chromium, dissolved oxygen, iron, nitrite,
silver, temperature, total residual chlorine and turbidity.

COMMENT G. Anticipated loss of over 300 direct mining related jobs and an_additional 1200
employment opportunities in support services. (4:1 ratio of direct to_indirect employment

Statistics).

The commenter states that the Brooks Run Mining Company anticipates loss of over 300 mining
related jobs and an additional 1200 employment opportunities in support service.

RESPONSE G. Sec response XXXLF.

COMMENT H. The commenter, in a second submittal letter addressed to Lisa McClung and
dated July 17, 2007, addressed all the issues that were brought up by the West Virginia Coal
Association (WVCA) in their submittal.

RESPONSE H. See Comments and Responses to the WVCA submittal, commenter XI. A-L

XXXII. COMMENTER: James Boswell (Peabody Energy)

COMMENT A. The proposed expansion of the trout stream list

The commenter states that the proposed expansion of the trout stream list was done without
consideration of the existing water quality of the proposed streams. The commenter further
states that by using data that is old and incomplete, the agency has failed to consider whether
streams are currently supporting trout at all or if the streams have stocked or naturally
reproducing trout populations.
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RESPONSE A. See response to Comments XXV. F, and XXXI. C.

COMMENT B. The permitting ramifications of classifying a water segment as a trout stream
are significant, with different water quality standards (uniformly more stringent) applying to
trout streams. The commenter states that incorrectly classifying a water segment as a trout
stream will have serious economic and environmental ramifications for landowners, mining
operations and mineral reserve holders situated in proximity to such streams.

RESPONSE B. Sece response to Comment XXV, J.

COMMENT C. The commenter is concerned about the proposed classification of Hopkins
Fork and Marsh fork as “trout streams” within the codified water quality standards rule. The
commenter states that it believes the proposed listing of Hopkins Fork and Marsh Fork is
incorrect, and that the ambient water quality in these streams and their tributaries shows
exceedances of the water quality standards required for successful trout reproduction.

RESPONSE C. The DNR data supplied in support of Hopkins Fork show both rainbow trout
and brown trout were found during the survey done July 25, 1995. The presence of trout in the
stream during the critical low water, high temperature months of July, August, or September
indicates that Hopkins Fork is not only capable of sustaining a year-round trout population but in
fact does. For this reason Hopkins Fork meets the definition of a trout stream and should remain
on the Appendix A trout waters list. The DNR data supplied in support of Marsh fork show
rainbow trout being collected on October 9th in both 1984 and 2001. The presence of trout in the
stream at that time indicates that the trout were able to survive the low water, high temperature
months of July, August, and September, and thus are capable of surviving in the stream year
round. Exceedances of water quality standards have no bearing as to whether or not a stream
may be classified as trout waters. In addition, natural reproduction is not necessary for
classification as trout waters.

COMMENT D. Listing a stream is not necessary to protect the ‘trout waters’ use.

The DEP has proposed to massively expand the list of streams codified within the water quality
standards rule. Incorrectly classifying a stream as a trout water will have serious environmental
and economic ramifications on mining operations and mineral reserve holders in close proximity
to such streams. WVCA believes the agency already has the adequate tools needed to protect
trout streams without codifying the list. During the NPDES permitting process the DEP will
apply appropriate trout stream limits if it believes a stream is a trout water, regardless of
whether it is listed in Appendix A. The difference is the permit applicant has the opportunity to
dispute the trout stream designation if they believe it to be unfounded.

RESPONSE D. See response to Comments XI. B.

XXXIII. COMMENTER: Don Garvin (Legislative Coordinator for the West Virginia
Environmental Council)

COMMENT A. Proposed B2 Trout List
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The commenter agrees with the proposed B2 trout list and the definition of trout waters and is
glad to see the DEP support the rule in the Legislature.

RESPONSE A. The DEP acknowledges the comment and appreciates the support of the
commenter.

COMMENT B. Changes to the Blackwater River

The commenter feels the full length of the Blackwater River has not been retained as a trout
water based on the changes made to the rule..

RESPONSE B. Sce response to Comment XIII. F.

COMMENT C. Removal of Category A and D1 designations on Pats Branch

The commenter questions whether DEP used the correct use attainability analysis procedure as
required by the Clean Water Act.

RESPONSE C. See response to Comment XII1. H,
XXXIV. COMMENTER: Julian Martin (West Virginia Highlands Conservancy)

COMMENT A. Water Quality Comments

The commenter feels the state of WV should not place their environmental regulations below the
worst regulations found in any state for the potential of economic gain.

RESPONSE A. The DEP acknowledges the comment and appreciates the support of the
commenter.

XXXV. COMMENTER: Shawn Fetter.

COMMENT A. Water Quality Comments

The commenter feels that water quality has got to be important in this state and protecting trout
streams is the right thing to do for water quality. The commenter also feels having clean streams
is what is needed to attract tourism which is the industry WV should be trying to grow.

RESPONSE A. The DEP acknowledges the comment and agrees that water quality needs to be
maintained for the health of all business.
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